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ODFW Fish Passage Administrative Rule Revision Initiative  

HB2298 Administrative Rule Development  

Virtual TEAMS Meeting --- July 27, 2021 (2pm to 4pm)  

Meeting Minutes 

Virtual TEAMS Meeting Started at 2:00 pm 

Meeting Attendees:  

ODFW: Alan Ritchey, Katherine Nordholm, Pete Baki, David Banks, Karen Hans 

ODF: Thomas Whittington 

DSL: Andrea Celentano 

Animal and Plant Health Inspection Service: Julie Harper 

ODOT: Allen Gillette, Cash Chesselet 

Task Force Members (Rules sub-committee): Kelly Moore, Bill Cunningham, Zak Toledo, Steve 
Albertelli, April Snell, Fred Messerle 

Absent: Terry Turner, Ken Bierly,  

Members of the public:  Jeremy Austin (ONDA), Brian Posewitz, Jeremy Webster, Mark Rodgers, 
Mike Champman, Rocky Dallum, Brenna Vaughn, Ted Labbe (with possible other attendees 
joining throughout the online virtual meeting).  

 

Welcome and Introductions (5 min) 

Nordholm started the meeting at 2 and let people know it was being recorded. Nordholm 
started introductions. Nordholm mentioned this was the beginning of the process on HB2298. 
There will be opportunity for public comments. Nordholm asked for comments and to approve 
the draft minutes from the last meeting. Nordholm had previously received comments from 
Albertelli. There were no objections, and the minutes were approved.  

 

Presentation on HB 2298 (20 min) 

Katherine Nordholm presented a PowerPoint at 2:07 PM giving background on HB2298. Toledo 
asked if ODOT’s review would include county issues as well. Ritchey said that ODOT would 
consider other transportation facilities. Moore stated that consistent monitoring is difficult with 
3rd parties and stated that ODFW should have on the ground monitoring. Nordholm stated that 
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each site will have GPS sites and photo monitoring will be required at each structure. Moore 
asked if ODFW will have staff to monitor the monitoring. Moore asked if there was a file storing 
system for the monitoring system and Nordholm said nothing specific yet. Nordholm also 
stated that nothing formal has been started but suggested to see how many projects are being 
implemented before determine the needs. Ritchey stated there was no fiscal or additional 
funds to do additional monitoring but will look at 3rd party monitoring. Moore suggested 
planning and get something in the rules about what ODFW will do and to get access to the sites. 
Baki asked if there was anything in the rules regarding fencing and Nordholm said no.  

Review of Timelines and Deadlines (5 min) 

Nordholm presented a PowerPoint slide regarding timelines and the process on HB 2298. 
Ritchey emphasized that the rule must be written by May 2022. Cunningham talked about 
beaver dam analogs on the upper John Day and brought up structures in Silvies Valley and 
asked if structures like those would be approved under HB2298. Nordholm stated that the Bill 
discusses flooding the surrounding floodplain and that ODFW would assess the structures and 
would not approve structures that are too big. Cunningham stated that the language says delay 
flow but not preventing and asked if flow must flow in and out or if its seasonal? Cunningham is 
concerned that something that looks like a restoration weir in February will look like a cattle 
pond in August. Cunningham stated that the Bill does not want these to affect downstream 
water rights and brought up that these will have ground water loss and evaporation loss and 
that at some point will result in a significant cumulative loss of water. Cunningham states that 
many small structures may have the same impact as a large dam. Nordholm said there is 
language in the bill to require action and changes if water rights are affected. Ritchey stated 
that Bill hit some issues that ODFW discussed with OWRD. OWRD also talked about a potential 
notice system for downstream water users and those monitoring reports will be shared with 
other agencies. Nordholm stated that they may ask for upstream or downstream water right 
questions in the application. Cunningham asked if the applicant would need to provide 
information on upstream and downstream structures placed under the bill. Baki asked about 
the history of the bill and whether the environmental restoration was for fish or other species. 
Ritchey said there is a long history on the bill and if fish are present, they will need to provide 
passage. Mike Chapman asked if the bill was mainly geared towards BDA’s or also pole driven 
weirs that encourage aggradation. Chapman asked if the determination of fish passage is 
changing based on the bill. Nordholm said it may or may not depending on if the stream meets 
the qualifications described in the bill. Ritchey stated that this is in closed basins, and it would 
not change conditions outside those. Nordholm shared the draft language. Toledo stated that 
he had reviewed the Bill and stated that he liked Nordholm’ s color coding of the review. Toledo 
asked if HB exempts applicant from a DSL permit, but he did not see that in the Bill language 
and asked if other agencies are also doing rule making regarding this. Nordholm said the Bill 
does not direct other agencies to change rules but that our rule changes may not cover 
everything. Toledo mentioned that he doesn’t see it as ODFW’s place to say whether they need 
other agencies permits. Ritchey mentioned that they would have to meet the requirements of 
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the bill to avoid a DSL permit. ODFW does not have any responsibility for other permits that 
may need be needed. Ritchey stated that ODFW will continue to coordinate with the other 
agencies. Nordholm shared on the Teams meeting two comments from Bierly that she received 
prior to the meeting. Toledo asked about gabions and at what point do we talk about metal and 
wire in these structures. Moore stated that Willow and Whitehorse basins don’t flow into the 
Pacific and asked if they are on the Bill. Banks said that no and that those flow into the Coyote 
basin which flows into the Owyhee.  

Public Comment Period (30 min) 

Nordholm received a public comment from WaterWatch prior to the meeting.  

Rocky Dallum stated he has been working on the bill for a long time and is willing to answer 
questions if needed. He stated that he has some differences of opinion with Brian Posewitz. 
Dallum stated that its important context to understand the policy of the Bill. He stated that the 
group is focused on fish passage, but he stated that this is really getting at degradation of 
streams that have had significant degradation. Dallum stated that the habitat is impacted too 
much for fish. Dallum stated that we need more stream restoration, and that people are against 
putting material in the stream. Dallum stated that this is an exemption from DSL first and that 
ODFW is required to make sure that what goes into the creek is suitable. He mentioned OWEB 
and SWCD grants and that this is private restoration. Dallum said that he will submit written 
comments after the discussion. He brought up the difficulties of getting this work done on 
private land given the DSL requirements. Dallum stated that the Bill is narrow in scope and only 
affects small streams. Dallum said that the protections exist within OAR’s and statutes of other 
agencies such as when a stream doesn’t meet the criteria specified in the bill.  Dallum stated 
that it is clear in the bill that these structures can not create or harm existing water rights. 
Dallum mentioned ODOT’s concern with downstream roads and that if you looked at streams 
that would qualify that the risks to infrastructure is low for adverse effects. Dallum asked the 
RAC to look at the intent of the Bill and that the landowners will have incentive to use the bill 
for restoration. Dallum brought up that “possible risk” is stronger than “adverse effects” as 
written in bill. Dallum stated that fish passage is to be completed if fish return and discussed 
that there is an economical restriction on passage. Dallum said that if these are built right, they 
should be able to pass fish if they return. Dallum talked about gabions and that if its not rock, 
dirt, woody materials, etc. but that manufactured metal, concrete, etc. are not allowed. Dallum 
stated that ODF part is to come but stated that he wanted to remove sagebrush and juniper 
near the stream which he sees as an invasive species in that area. Dallum said that the biggest 
challenge he see’s is the DSL BMP’s because the permitting is difficult and doesn’t want to 
duplicate the process. Dallum restated that there are only several places in the state where this 
can be done.  

Brian Posewitz thanked everyone for working on this rule changes. Posewitz stated that 
HB2298 is the last of a series of bills, related to Silvies Ranch and this is the first bill to pass. 
WaterWatch has been involved in prior versions of the Bill and moved to neutral on HB2298. He 
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stated the Bill is not perfect and the materials are open ended and the fish passage is changed a 
little. Posewitz stated there are some fail safes in the Bill. Posewitz stated he submitted written 
comments. Posewitz highlighted that he would like to see a definition of native migratory fish 
and the species listed or at least a cross reference. He stated when people hear NMF, the public 
often thinks of only anadromous fish. He stated that there is language in the Bill that allows 
ODFW to allow 3rd party monitoring and that landowners must keep photos for monitoring but 
that it will not capture things like impact on flows. Posewitz stated that ODFW should allow 
some 3rd party monitoring and the rules should allow for that. Posewitz stated that even though 
ODFW may not have the resources, but some nonprofits may have the capacity and funding to 
complete that. Nordholm stated that the rules will be included in the current OAR’s and those 
would apply for NMF. If they were separated, she agrees it should be included.  

Jeremy Austin described ONDA and that they have been working with a diverse set of the public 
doing BDA’s and other restoration actions. Austin stated that this is about improving a 
degraded stream and not necessarily about fish passage. ONDA has been tracking HB2298 and 
they remain concerned about some of the language in the Bill. Austin stated ONDA would 
support a better description as what comprises a suitable structure. Austin stated that there is 
a way to do these structures without impacts to fish and supports ODFW review. Austin stated 
that fish passage should be included up front.  

Moore asked Rocky Dallum about Section 2 and the language around beavers. Moore stated 
that the Bill does not describe beavers as part of the solution or provide beaver any protection. 
Moore stated that all ODFW’s Conservation plans discuss beavers and hopes there is a way to 
combine those. Dallum said that this has been discussed during the Bill development. Dallum 
said that the specifics on beavers are not in the Bill because landowners are constrained by 
economic issues. Dallum stated that beavers return but that in many of these streams there is 
no riparian habitat to support beavers. Dallum stated that beavers will show up if you improve 
the habitat. Dallum said that high costs discourage landowners from restoration actions. Moore 
said there is no provision for beavers in the Bill. Moore stated that the Whitehorse basin has 
improved greatly. Moore stated that the Bill allows for work but doesn’t look at the other 
issues. Dallum thought slowing the water will bring back beavers and fish where you can create 
riparian where there are now dry channels. Moore agreed with WaterWatch that these need to 
be monitored. Ritchey asked Moore if there needs to be specific language in the rules to better 
address these concerns. Moore said let’s take some time to think about it.  

RAC Discussion on HB 2298 (25 Min) 

Nordholm asked the group to provide thoughts on the Bill language.  

Moore emphasized what WaterWatch said for ODFW to have access for monitoring or any 
other group ODFW wants to access the actions under the Bill. Nordholm said that that can be 
captured in the rules.  
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Cunningham has a continuing question on how many structures will be allowed on a drainage 
so that we don’t dewater the system. Cunningham asked about impacting water permits and 
whether there will be livestock exclusion from these ponds. Cunningham stated that livestock 
watering requires a permit. Cunningham asked if livestock have access will it require a permit 
and if exclusion language can be added. Nordholm said this would be a good conversation to 
have with OWRD. Cunningham wants to avoid a water rights issue unintentionally.  

Snell stated that she has been involved with this issue in the past and had tracked previous 
iterations. Snell was involved with a previous DSL rule making that did not go forward. Snell is 
confident that the water right issues have been thoroughly discussed and is comfortable with 
the direction of the Bill. Snell said from a water user perspective that the west side is much 
different from the east side Snell said there are concerns that a high-water event, that the 
woody debris can be sent into an irrigation system and there is no recourse for the damage 
done.  

Toledo stated that a lot of work has gone into and appreciates Katherine’s work on it. Toledo 
appreciates the local part that Rocky brought up and the materials used. Toledo stated that the 
purpose of the Bill is to allow local citizens to complete restoration. Toledo said that the 
definition of not flowing to the Pacific rather than an 8th HUC. Toledo suggested that the HUC’s 
be in guidance but leave the intent alone in the OAR’s. Toledo brought up the front-loaded 
exemption process and asked if we were exempting this and are we asking them to do more 
than if they just got an exemption. Toledo asked for public comments for specific issues for 
implementation from private citizens.  

Albertelli had no comments. 

Messerle had no comments, but he said he had the implication to keep this as simple as 
possible.  

Snell added that there have been many questions about other agency issues. She stated that 
OWRD and DSL have been heavily involved. Snell stated that Raquel from OWRD could provide 
materials that could answer some of the questions that have been brought up. Nordholm 
stated that she will continue to work with OWRD going forward.  

Thomas Whittington stated coordinating with ODF will likely not happen until late next week 
given staff are on fire duties.  

Meeting Recap & Action Items (5 Min) 

Updating the draft and comments rules and getting them online.  
Open a comment period on the revised OAR changes through a news release 
Katherine will coordinate with ODF most likely after posting material online.  
Meeting Adjourn @ 4:00pm  

The meeting was adjourned at 3:52.  


